
84 

34 CFR Subtitle A (7–1–13 Edition) § 33.32 

(c) Nothing in this section may be 
construed to limit the ALJ or the De-
partment head from considering any 
other factors that in any given case 
may mitigate or aggravate the offense 
for which penalties and assessments 
are imposed. 

(Authority: 31 U.S.C. 3803(a)(2) (e), (f)) 

§ 33.32 Location of hearing. 

(a) The hearing may be held: 
(1) In any judicial district of the 

United States in which the defendant 
resides or transacts business; 

(2) In any judicial district of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the defendant and the 
ALJ. 

(b) Each party must have the oppor-
tunity to present argument with re-
spect to the location of the hearing. 

(c) The hearing must be held at the 
place and at the time ordered by the 
ALJ. 

(Authority: 31 U.S.C. 3803(g)(4)) 

§ 33.33 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing must be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. Any 
such written statement must be pro-
vided to all other parties along with 
the last known address of the witness, 
in a manner that allows sufficient time 
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing. Prior written statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts must be 
exchanged as provided in § 33.22(a). 

(c) The ALJ shall exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence so as to: 

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(2) Avoid needless consumption of 
time; and 

(3) Protect witnesses from harass-
ment or undue embarrassment. 

(d) The ALJ shall permit the parties 
to conduct such cross-examination as 
may be required for a full and true dis-
closure of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. To the extent permitted 
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination must be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the 
witness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

(f) Upon motion of any party, the 
ALJ shall order witnesses excluded so 
that they cannot hear the testimony of 
other witnesses. This rule does not au-
thorize exclusion of— 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the party pro se 
or designated by the party’s represent-
ative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government. 

(Authority: 31 U.S.C. 3803(g)(2)(E); 3809)) 

§ 33.34 Evidence. 
(a) The ALJ shall determine the ad-

missibility of evidence. 
(b) Except as provided in this part, 

the ALJ is not bound by the Federal 
Rules of Evidence. However, the ALJ 
may apply the Federal Rules of Evi-
dence if appropriate, e.g., to exclude 
unreliable evidence. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighted by the dan-
ger of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of com-
promise or settlement are inadmissible 

VerDate Mar<15>2010 14:42 Jul 19, 2013 Jkt 229136 PO 00000 Frm 00094 Fmt 8010 Sfmt 8010 Y:\SGML\229136.XXX 229136w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



85 

Office of the Secretary, Education § 33.38 

to the extend provided in Rule 408 of 
the Federal Rules of Evidence. 

(g) The ALJ shall permit the parties 
to introduce rebuttal witnesses and 
evidence. 

(h) All Documents and other evidence 
offered or taken for the record must be 
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to § 33.24. 

(Authority: 31 U.S.C. 3803(f)(g)(2)(E)) 

§ 33.35 The record. 

(a) The hearing must be recorded and 
transcribed. Transcripts may be ob-
tained following the hearing from the 
ALJ at a cost not to exceed the actual 
cost of duplication. 

(Authority: 31 U.S.C. 3803 (f)) 

(b) The transcript of testimony, ex-
hibits and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ and the Department head. 

(c) The record may be inspected and 
copied (upon payment of a reasonable 
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to § 33.24. 

(Authority: 5 U.S.C. App. 2, section 11) 

§ 33.36 Post-hearing briefs. 

The ALJ may require the parties to 
file post-hearing briefs. In any event, 
any party may file a post-hearing brief. 
The ALJ shall fix the time for filing 
these briefs, not to exceed 60 days from 
the date the parties receive the tran-
script of the hearing or, if applicable, 
the stipulated record. The briefs may 
be accompanied by proposed findings of 
fact and conclusions of law. The ALJ 
may permit the parties to file reply 
briefs. 

(Authority: 31 U.S.C. 3803 (g)(1)(2)(E)) 

§ 33.37 Initial decision. 

(a) The ALJ shall issue an initial de-
cision, based only on the record, that 
contains findings of fact, conclusions of 
law, and the amount of any penalties 
and assessments imposed. 

(b) The findings of fact must include 
a finding on each of the following 
issues: 

(1) Whether the claims or statements 
identified in the complaint, or any por-
tions of the complaint, violate § 33.3. 

(2) If the person is liable for penalties 
or assessments, the appropriate 
amount of any such penalties or assess-
ments considering any mitigating or 
aggravating factors that the ALJ finds 
in the case, such as those described in 
§ 33.31. 

(c) The ALJ shall promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
permitted) has expired. The ALJ shall 
at the same time serve all parties with 
a statement describing the right of any 
defendant determined to be liable for a 
civil penalty or assessment to file a 
motion for reconsideration with the 
ALJ or a notice of appeal with the De-
partment head. If the ALJ fails to meet 
the deadline contained in this para-
graph, he or she shall notify the parties 
of the reasons for the delay and shall 
set a new deadline. 

(d) Unless the initial decision of the 
ALJ is timely appealed to the Depart-
ment head, or a motion for reconsider-
ation of the initial decision is timely 
filed, the initial decision shall con-
stitute the final decision of the Depart-
ment head and shall be final and bind-
ing on the parties 30 days after it is 
issued by the ALJ. 

(Authority: 31 U.S.C. 3803(h)(i)) 

§ 33.38 Reconsideration of initial deci-
sion. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the ini-
tial decision within 20 days of receipt 
of the initial decision. If service was 
made by mail, receipt is presumed to 
be five days from the date of mailing in 
the absence of contrary proof. 

(b) Every motion under paragraph (a) 
of this section must set forth the mat-
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. The motion must be accom-
panied by a supporting brief. 

(c) Responses to the motion are al-
lowed only upon request to the ALJ. 

(d) No party may file a motion for re-
consideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 
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